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FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D C. 20554

18FEB 1992 8930-MER

Peninsula Commmunications, Inc.
P.0. Box 103
Homer, Alaska 99603

In re: FM Translator Stations (New)

BPFT-910513TG
102.3 MHz, Channel 272
Seward, Alaska

BPFT-910513TH
104.9 Channel 285
Seward, Alaska

Dear Applicant:

This refers to the above-referenced applications for construction permits for
proposed new FM translator stations to serve Seward, Alaska and your request

—_— for waiver of various Commission rules., You are the licensee of commercial
Stations KPEN-FM and KWVW-FM, Soldotna and Homer, Alaska, respectively. The
proposed translators will rebroadcast the signals of these stations. You
request waiver of the rules so the stations can be fed by microwave or
satellite facilities. In addition, you request waiver of the 10 watt
transmitter power output (TPO) limitation of the rules so the stations can
operate with 100 watts TPO.

In support of your waiver request, you assert that the translator will provide
a first commercial FM service to the commnity of Seward which has a
population of 3,921. You state that Seward is a "somewhat isolated area for
radio due to the mountainous terrain." You propcse to féed the translators
via Alascom Aurora 1I C-Band satellite or via the State of Alaska microwave
system because "off-the-air reception is impossible due to the terrain
obstructions.” You assert that these translators will "bring a much needed
important new service to the community.

On June 1, 1991, the revised FM translator rules'became effective. See In.the

n 74 ission's inq FM
Translator Stations, ("Report and Order”) 5 FCC Red. 7212 (1990), as modified
by Order, 6 FCC Rcd. 2334 (1991). Section 74.1235 provides that translator
operating power leveis will be based on an effective radiated power (ERP)
standard and not on the TPO standard previously used. The maximum ERP
permitted pursuant to the new rules is 250 watts. We will grant your
application with an authorized ERP of 250, the maximum permitted pursuant to.
the revised rules. Your request for waiver of the 10 watt power limitation is
therefore mot.




Peninsula Commnications, Inc. 2.

You also request waiver to feed the proposed translator stations via satellite
or microwave. Under 47 CFR § 74.1231, only noncommercial educational
translators operating on the reserved band (Channels 201-220) are authorized
to receive input signals via satellite or microwave, except in limited
circumstances not present here. In addition, you seek waiver of Section
74.1232(d), which provides that an authorization for an FM translator station
whose coverage contour extends beyond the protected contour of the commercial
primary station will not be granted to the licensee or permittee of a
commercial FM radio broadcast station. Thus, since you are the licensee of
the proposed primary stations and the translator stations would be located
outside the primary service contour of those FM stations, you are not eligible
under the rule for an authorizatien for an FM translator station.

The Commission has, however, on a number of occasions recognized the unique
nature of the communications industry in Alaska and the distinct lack of
adequate communications services in the state. In Wrangell Radio Group, 75
FCC 2d 404 (1979), the Commission noted that Alaska contains numerous small,
ispolated, and remote villages. Many of these remote native villages are more
than 500 miles apart. As a result, broadcast signals’are not readily
available off-the-air in most Alaskan commnities, such as Seward. After
careful consideration of your requests, I am of the view that the Commission's
special concern for the availability of broadcast services in Alaska and the
number of people who will receive full-service programming from the translator
justify your waiver requests. Therefore, we think grant of your

_application will serve the public interest. Hence, we will grant your request
for waiver of the rules, waive the appropriate rules and grant the
applications,

Accordingly, for the reasons set forth above and pursuant to Section 0.283 of
the Commission's Rules, your request for waiver of the Commission's Rules IS
GRANTED and the requirements of Section 74.1231() and Section 74.1232(d) of
the Commission's Rules, to the extent set forth above, ARE WAIVED and the

above-referenced applications ARE GRANTED.
K/fc’//‘é
eider, Chief

Audio Services Division
Mass Media Bureau

Sincerely,

cc: Jeffrey D. Southmayd, Esq.
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Before the
Federal Communications Commission
Washington, D.C. 20554

MM Docket No. 88-140
In the Matter of

RM-5416
RM-5472

Amendment of Part 73 of the
Commission’s Rules Concerning FM
Translator Stations

MEMORANDUM OPINION AND ORDER

Adopted: June 28, 199); Released: July 28, 1993

By the Commission:

INTRODUCTION

I. On November 8. 1990. the Commuwion aduopted a
Report and Order (Reportr, 5 FCC Red 7212 (1944,
amending the rules goverming the FM transiator service
The Commisvion’s action restructured the FM translator
rules consistent with the intended purpose of prosuling
supplementary service 1o areas in which direct reception of
FM radio broadcast ~tations is unsatisfactory due to dis-
tance ur intervening terratn barriers. Before the Commus-
sion are separate pentions for reconsideration filed hy the
National Association of Broadcasters (NAB). John S. La
Tour {La Tour). the Nationai Translator Association
(NTA). Klimek Communications Corp, {Khmek). Ld
Crook -{Crook). and Doyle Brewer (Brewer).'! By this
Memorandum Opinion and Order, we affirm and (urther
clanfy the FM translator rules. including the revised wtan-
dards for: ownership and financial support of translators:
the definiton of "majur change” in translator coverage

' Dan Hendrix and FM Technology Associates. Inc. filed peti-
nons for reconsideration afier the Mday staturory deadline. dec
4T US.C. § 305 47 CFR § L.1teN. Therefore. the issues rared
by these parties are not considered in this proceeding.

<" Currently, there are approximately 1901 FM translators on-
the-air. Construction permits have been granted for anuther 3}
translators.

The curremt rules also recognize FM booster siatiors that
receive, amplify and retransmit signals on the same [requencies
as the FM radio broadcast stauion. Booster stausns are au-
thorized only to the licensee of the primary siation they re-
broadcast and afford a means whereby the licensee of a primary
stauon may provide service to areas at low signal sirength
within its primary service contour. See 47 CFR § 74 1231(h).
We have revised the FM booster ruies 10 authorize higher
power FM boosters and to permit them to rebroadcast signals
received by any distnibulion rechrology the licensee deems suit-
able Sce Repurt and Order in MM Docket No. 87-13, 2 FCC Red
4025 (19H7).

4 An FM radio broadcast stanon whose signal t» rebroadcast by
an FM translator is referred 10 as the "primary stanon.” dee 47
CFR § 74.10Hd).

areas: maximum power output: and interference criteria
for transiators. We also adopt minor amendments in the
grandfathering criteria and the technical aspects of local
program origination.

BACKGROUND

2. FM (ranslators are stations that receive the wignals of

FM radio broadcast stattons and simultaneousty retransmil
those signals on another frequency.’ In general. the signal
of the FM radio broadcast station heing rehroadcast’ must
he received directly over-the-air at the Iranslator site.” FM
translatots were authorized in 1970 as a means of providing
FM service to areas and pupulations that were unable to
receive satisfactory FM signals due to distance and inter-
vening terrain obstructions.! The Commission restricted
FM rtranslators 10 operating strictly on a secondary basis
and limited their service. ownership. financial support. and
program origination authority.*

3. In the Report, we tightened or clarified several rules
after concludmg that the proper role for FM translators
remains as a secondary service supplementing the senvice
of FM radio broadcast stations. We also maddified severai
rules »o that translators could hetter verve the public. The
rule changes sought 10 ensure that the translator scrvice
does not adrversely affect the operation of FM radio broad-
cast stations. First. the coverage contour of a translator
providing fill-in service was defined to coincide with the
coverage contour of the primary station for the respective
station classes. With respect 1o service issuen, we deter-
mined that an FM 1ranslator may not be licensed to a
commercial FM broadcast station if the transtator’s cov-
erage contour goes bevond the primary station’s coverage
contour. In "white area® situations, beyond the protected
contour of any full-time aura! service. we indicated that we
would he favorably disposed toward requests for waivers of
vur rules 1o permit commercial primary station ownership.
Similarly. we determired that commercial_primary,stations
could financially suppon fill-in transtators bhoth he?or: and
after the tramvlator commences operanon. We also con-
cluded that commermial FM broadcast stations may not
provate financial support heyond technical assistance to

¥ The rules have been modified 1w permit licensees of
noncommercial educational FM sitations to use any distribution
technology they deern suitrable. suhject 1o certdin conditions. w0
iransmit programming 1o their own (ranslators operating on
resersed channels. See Report and Order in MM Docket No.
No-112. 3 FCC Rcd 2196 (1988), recon, demcd in relevant part,
Mcmoraadum Opimon and Order in MM Docket No, #p-112,
FCC #9-21h, 3 FCC Recd 0459 (1989), Further, independemiy-
owned FM translaior siations that operate 1n the "fill-in™ ares
of their NCE-FM primary stations may receive signals by using
any terresirnial means. See Second Report and Order in MM
Ducket No. 8&6-112, 7 FCC Rcd 5546 (1W2).

5 See Nonce of Proposed Rule Making in Docket No. 17159, 34
FR 76l {1909), Report and Order in Docket No. 17159, 20 Rad,
Reg. 2d (P&F) 1538 (1970). See also 47 CFR § 74.1231a),

* The FM translator rules are ser forth at 47 CFR #§
T4I1201-74. 1284,

" The Report distinguishes between a “fill-in™ 1ranslator, whose
predicted coverage contour is entirely contained within the
primary station’s coverage contour, and 3an “other ares®
translator, whose predicied coverage coatour extends beyond
the primary siation’s coverage conlour.
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*other area”™ FM rranslators. however, we indicaied that we
will favorably view waiver requests to allow financial sup-

rt for translators in "white sreas.” Noncommercial edu-

cational FM {NCE-FM) translators are exempt from these
ownership and financial support restrictions.

4. With respect 10 other service issues, we permutted all
translators to use One Or More announcements not fo
exceed a total of 30 seconds per hour in order 10 acknowl-
edge and solicit funds for operating expenses. We aliowed
commercial fill-in translators to use any terrestrial means
to obtain the primary station signals. with a favorahle
disposttion toward waiver requests for similar permivwion
entertained for "white area” translators. We clanfied that
licensees may operate multiple FM translators upon show-
ing "need” as determined on technical grounds by the
quality -of signal received from the iniended primary station
or any operating translator. We also adopted procedures 1o
resolve mutually exclusive applications. We defined a2 "ma-
jor change™ for FM translators as any change i output
frequency (output channei). or any change or increase {hut
not decrease) in geographic area that increases the | mV m
coverage area by more than 10 percent of the previoush
authorized 1 mV m coverage contour. We continued to
exempt I'M translators from our multiple ownership rules.
and also to prohibit AM-FM cross-service translating

5. Regarding technical issues. we deculed to allow ait | M
translators to operate on any of the 80 commercial chan-
nely with the 20 reserved noncommercial educational
channeis remaining available for NCE-EM translator use
We adopted a2 maximum ERP standard of 250 watts at low
antenna heights (HAAT). and wiated that addinonal an-
tenna height must he traded for reduced power. imple-
mentedd by new criteria that limit permisuble coverage
distance. We indicated that we would he favorably Jdisposed
wwaret waiving this rule o permit higher power (up to 230
watts LRP at any HAAT) if apphicants demonstraie that the
service o a greater distance reaches only a "white area ™ In
order o apply the waiver standard to NCE-FM translators,
we decided 10 construe any area that is not served by a
full-service noncommercial educational radw station as a
"white area.” We clarified the standards for antennay and
adopied our propowed prohibited overlap criteria for pre-
dicted interference 10 FM and TV Channel 6 dations. We
concluded that exising stations must comply with the new
service rules within three years of the effective date of these
new rufes. and stated that we wouid entertain waner re-
quests where service to the pubhc would he unduly lov as
a result of compliance We alw “"grandfathered™ existing
transiators thar do not comply with the new technical rules
uniess interference problems occur or the licensee of a
grandfathered translator seeks to modify ity facilities.

* Fuar a complete dicuswon of the alleged abuves by FM

transiators in the Repert, see S FCC Red 7212, 7215, 7206 (19
“ NTA generally cries "the line of cases applying Secunn Mi7thy
of the Communicauons Act.” See NTA Petnon for Reconuder-
auon, January Y, 1991, at p.it), n9. NTA also references the

DISCUSSION

General Comments

_ 6. Pentions. The petitioners discuss several general issues
in connection with the new FM translator ruies. In particu-
lar. NTA and Klimek believe that submissions to the
record regarding the abuses of the ownership and
fundraising limitations by FM translators are unsupported
allegations for which the Commission has not made any
findings of actual violations.? NTA also claims that the new
rules concerning translator use in "white area” are con.
trary to the Commission’s pro-compentive policies and
other precedents. observing that the Commismon has con-
cluded elsewhere that a rural grea is “underserved” if it
receives interference-free service from less than five full-
ume stations.”

7. Conversely. NAB argues that the Commixsion should
promote FM radio service through "full-service.,” regularly
authorized FM broadcast stations, and that the purpose of
FM translators should bhe to provide radio service to
unserved areas ur areas where there w a gap in authonzed
service It suggests further reforms in (ranstator ownership
requirements in order to ensure that FM radio stations are
nul subjecied w unwarranted technical interference or to
“unfair competition™ by FM translator stations. NAB also
contends that the rules should altow addinonal provision of
radw service where genuinely desired hy the public rather
than by entrepreneurs alone. NTA awerts that NAB has
not demonstrated that their members have heen subject to
“unwarranted technical interference™ or “unfair competi-
uon.” and thar the Commssion Report prinects full-service
rural stations from competition.

8. Discussion. As stated in the Repori. we find that any
enhancements 10 FM service are mowt efficiently provided
hy full-service broadeast stationas. The prior rules allowed
certain uves by FM translators that contributed o the
potential for abuse and to the puwible detriment of the KM
radio hroadcast service. We conclude that the new owner-
ship amd financial support hmitanons adopied in the Re-
port will bhest werve the public interest by promoting
incentivgs for primary station development.

9. NTA as-eris that the decision contradicts other Com-
mission precedents regarding the definition of "adequately
served” and “underened”™ areas. lowever. the FM
translator service is designed 1o funtiion on a secondary
hasis 1n order {0 supplement the service provided by FM
radiv hroadcast stations. While we have defined "adequately
served” and “underserved” areas differentty in other Com-
mission regulatory contexts, our definition of "white areas”
for the purposes of FM transiators is more relevant 1o the
™ transaor services role of filling gaps caused by dis-
tance and terrain barriers, The fullservice broadeast station
concept of an “underserved” area conuders a greate? num-
her of stations hecause such siations are our preferred
means of achieving hroad distribution of radio service.
Furthermore. the definition of "underverved” referenced by
NTA is one used to determine which of several competing
proposals for stations would, on a comparative hasis. better

Further Souce of Proposed Rule Making in MM Docker No,
wi-4, released December 31, 19X). where the Commission pro-
pused requiring 2 number of local signals 10 consutuie effective
compe? twon for local cable sysiems.
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serve the public interest. Therefore. that defimuion has
Inttie direct relevance to the relationship hetween full-yer-
vice and translator service. In addinon. the aumber of
entities necessary for establishing effective compention for
cahle services, as cited by NTA. iy irrelevaat to the sandard
applied in the aural medium. Therefore, we continue 10
heliese that commercial primary stations should be ahle to
own FM translators beyond the station’s predicted | mVv m
coserage contour only if the tramslator serves a "white
area.” Independent parties. of course. are permuticd to
estahlish FM translators to serve any area as desired.

Service Issues

Ownership restrictions

10 Curremt Rules. The new ownership rules allow com-
mercial FM broadcast stations to own a tramslator only
when the translator’s coverage area 1s entirely within the
primary station’s coverage contour The rules do aot allow
ownership of "other area” I'M transators by any entity
“interested in ur connected with” the licensee of a primary
sation ' We wated that we would view favorahly waner
requests 1o permit commercial primary staton owaciship
of transtators prosviding "other-area”™ corverage for “whate
arcas.”

11. Pertons. NAB supports our decision bur reguests
that tramlator seriice to truly "white area™ should he
atlomed withour requiring FM radio station hicensces 1o
~seek a waner. Accordhing to NAB'S proposal, primary wa-
non awnership i "white areas” would be permined unii
the area obtainy service from an FM hroadcast staben Ax
that pant. under NABS proposal, a translator would be
1equired to abule by the normal "mher area™ requirements
NAR ctarmis thar 1n "white™ areas. there is no fear of unfar
competinon 1o fullservice FM radio stations or ans threal
of abuwe of the rules,

12 Duscussion We conclude that the record does not
support NAR'S contention that a "white-area™ exception to
our ownership rule would subsiannally improve pubbe
AETVICE 1N COMPANvOn (0 a waiver process. We find that the
waner process muore appropriately addresses the uniyue
needs of "white areas” by permunng the Commmsion (o
engage 1n thorough omersght of situations where primary
stations continue 10 own  “other area® FM tramiators
Therefore. where a lLicensee establishes that service »n n-
deed unavailable in the ahbvence of a translator, we will he
favoaably disposed towand requests for waivers of this rule
i0 address these unique circumsiances. We alswy winh 1o
clarify that we will he evpecially reluctant to grant a i1c-

™ Intercsted and connected parties oxtend 1o group owners
corporate parents. sharehaolders, officers. directors, employees.
general and limited partners. family members. and buwiness
awaciates As stawed in the Report, because af the potential for
abuse, we imend this provision 1 be broader than our general
aunbuuon rules.

" Primary stations will he permived 10 pronide "echmical
assistance® to FM translators in other areas. 10 the ouent of
installing. repairing. or making adjustments 10 equipment 10
assure compliance with the termy af the transiawor station’s
construction permit or license, In this regard. echawal -
tance 1s exciuded from the indirect support proscription i1n our
rule.

' Duyle Brewer also helieves thar many FM transiators wild
not survive without additional financial support, |

quest for authorization of an "other-area” translator unless
the party requesting the authorization sates affirmatvely
that the transtator is not sought as part of a reciprocal
arrangement with another primary station. whereby the
primary wations seek translator authorizations in order to
rebroadcast each other’s signals. Such arrangements would
present subwiantial potential for abuse and would under-
Mine HUT nNEw ervice rules,

Financial support

13 Current Rule. Under the new financial support rules.
fill-in transiators may he supported financially by the pri-
mary station hefore and afier bheginaing operations. How-
ever. "other area™ translators cannot receive support. either
direct or indirect, from commercial primary stations or
mterested parhies at any ume except for technical awis
tance "' The Commussion will favorahly consider waiver
requests for commercial FM primary sanon support of
other area translators serving "whue areas.”

14 Pettnons La Tour sares that the new financial sup-
port rules will eliminate many translator services by se-
verels bimating ~ources of support.'® He believes that FM
translauns offer many uniyue services v the public, in-
cluding provuding otherwise unavailable "narrow” formats,
provihing a sanen of metia viewpownts, helping small
market radio satiwns, and aeanng efficicnt advertivng op-
tiens for smaller urban husinesses Addionatly. La Tour
and Klimek clarm that trandators do not harm other locat
EM servwes. ~tating that owners and management are re-
sponwble for the failure of AM and I'M stations by faiting
to prosude sainfactory formats and service 1o hsteners.'s

15 NTN awerts that the Commswion action is (anta-
mount te aholishing the ramlator seirviee. as their mem-
bers nced ~ome financial assvtance from primary stations.,
NT\ argues that wt v impossible for the Commiwion to
conclude that independent financial sources will he ade-
quate, N1\ ohsenves that wolicitapons from area revdents
may corer authonization and construchon costs. but_on-
gming bamdator expenses generate “fice-ruler” prohiems,
and resudenis will hecome dissausfied with having to pay
for services 1hat are free for urban neghbory'* NTA rec-
ommends allowing primary station funding up to a
$200-per-munth threshohl, above which a demonsteation of
the underlving conts for addittonal operating and main-
1icnance expenses would be required.

' gee Uxinbin 2. La Tour peunion, whuch Ints 54 AM satians
that hase gune dark for financial reasons though no iranslators
vperate 1n the area. Alw wee Exhibir 4. 1a Tour petiton. 2
statement from high power hroadcasters ditesting that there are
no adverse affects 1o their stanons from translators.,

14 glimeh and Crook argue that additional methods of obrain-
ing funds for actual expenses. in addition 10 the current M
~econds of sohicitations and announcements. should be allowed
due 10 the unrehable nature of independeni donations. Crook
atso suggests that the Mi-second announcements may divert
funds from small high-power stations that offer advertinng av
greaier rates.
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16. NAB and London Bridge favor the new financial
support restrictions. commenting that the public interest is
furthered if full-service radio stations are not harmed by
translators. They observe that the rules siill aliow technical
gssistance t0 FM translators in "other areas.”'*

17. Duscussion. We affirm our decision w0 prohibit a
commercial primary station from providing direct or in-
direct financial support 10 any FM translators serving "oth-
er areas.” hoth before and after they commence operanon,
except for technical assistance. Also. we will matntain a
favorable disposition toward requests for waivers of thiy
rule t0 permit a commercial primary station 10 suppurt
any transigtor providing service 10 "whie areas™ We con-
tinue to helieve that the revised financial support rule
pecessary to ensure that translalors owned hy a commercial
station seeking 10 increase its coverage are used only o
provide FM service w0 areas and populauons that are un-
able to receive satsfactory FM signals due to distance or
intervening lerrain harriers.

18. In the Reporr, the Commission dismissed La Tour's
arguments favoring only limited constraints upon financial
support for FM translators.' La Tour's petition for recansi-
deration presents no new arguments As noted in the Re-

port. we helieve that an expanded trandlator service could

provide disincentives for the esablishment of hioadeav
sations. refative o tramslator facilines., wnce wranslaiors
have no local service obhgations and generatly operate at
significantly Jower cost. While La Tour correctly notes 1hat
ranslatns could provide wmall market ~ations with a
means of distributing their signals in larger marken, and a
means of distributing additivnal innosative programming
services, we note that these gnab are alsy artainable

“ through acquisition of or initianon of service by full-scr-

vice hroadcast satons. Therefore, we affirm our prior de-
termination that the new rules will help ensure thar | M
translators remain hmited 0 a supplementary role s as
not to discourage full-vervice radio broadecast station desel-
vpment of additignal formats and service 10 the public

19. We also reject NTA's proposal for 3 $2(0) per month
limit vn acceprable financial support ¢ombined with re-
porting requirements. NTA's proposal would create a sub-
stantial hurden for hbuth licensees and the Commisson due
to the addional oversight and review necessitated by such
filings. In response to NTA'S concern that listeners may not
contrihute funds despiie bencefiting from the translatar’s
service, we emphasize that the new rules provide for wan-
ers of the “grandfathering” period upon a showing by the
licensee that the public would luse service as a result of
compliance with the rules. NTA™ alternative abwy overivuks
the fundamenial enforcemens problem awociared wih a

¥ London Bridge expresses concern that the new rules permut
primary siauons 0 provide maintenance and repair erace for
translators. Londen Bridge states thar as a result. the translame
“entrepreneurs” who previously received monthly fees from
primary stations for mainienance and repair may simply he
divguised as salaried engineers under the new rules.

™ “See $ FCC Red 7217 (1990) at para. 3.

1" Sve § FCC Red 7217 (1990), n.do. We note thal the atribu-
tiwn rules for the ownership of FM wransiators should preclude
the potennal abuses of "technical asistance™ raised by London
Bridge. See 47 CFR § 74,1222 (d).

™ The amended rules are set forth in Appendix B.

" NAB 3w requesis that the (ommision recomsider its Je-
cwion not to include 1n the new rules the pwidehine rhat
translators “may no1 make fundraising announcements for the

primary stanon’s "indirect support™ to I'M rranslators Giv-
en thai many of the potennal abuses by translatos would
arguzhly oecur by primary sations prosiding support n
the form of "indirect services®. we conclude thar the public
s better ~erved by the limitations estahlished 1n the new
rules. In addinon. we reiterate that communitics secking
abhmwonal service and forman will have the upportunity o
fund T'M translaior service under the new rule thm.ugh
their independent charitahle suppore.

20. We stated 1n the Reporr that "techmcal awanance” by
primary stations will be excepted from the ndnect finan-
cial support proscription.!” We affirm this decivon and
clarify that “rechmical suppart” refers to actual services
provuded by the pnmary sanan™s sechnwal waff or com-
pematan for the ume and services prosuded by imdepen-
dent engineering persannel. Such suppmt does not include
the supply of equipment or ducct funding for (he
ranslator’s discrenonary use. We alwo soneraie that tech-
mical awistance by the primary vanon should occar afier
the mwuance of the translator™s wonsruction permu or h-
cense in order o meel eypenses incunied by nsatling,
repairing. or making adjusimenis 1 cquipment.'™ We con-
tinue to believe that these manenance cyvpenses may he-
come puohthigne given the bnuted finanuial resouices of
mans | M rranslatoes, and that hinired echnical aswistance
by the primary vavon witl enable nansisons o conninue
o prosuic valuahic service (o the pubin

Fundraising by translators

21 Current Rule T'he aew fundiarang sules permie | M
translaorns 1o air une or more futult:u\mg announcemenis
or advertisements per hour totalling 30 sceonds in lengih

22 Peuuens NAIL asserts that fundiaing announce-
ments shoukd e vestriiosd i "enhanced

wiiera puag™-tape moewages on the grounds that full wr-
sice sations should nat he subjected o transtator activities
that  dotract from thar local  and public  servce

uperanans ™ NAR i+ further concernad that muluple an- ™

nusuncemenis e hour will cause frequent interruptions in
primarsy sfanon programs and create unwarranied incen-
mes for wandator operators v hehave as commercial
hroadeasters =" London Brudge suppotts NAD and objecis
that the new rules allow profit-making by ranslator li-
wensees, particular!y thiough incentises o adsertisers pro-
suded by primary sranons as o Mindaiedd support® o
rramslators Speatrcathy, London Bidge suggests that the
rutes woukl afiow a primary stanon o offer an advertiser a
reduced rate for an adsertisement on the primary station in
return for provsling finanaal support w the rramslator, In
response. La lour comments that 3ikwecond fundraisiag

purmec of M3ning 3 profit * We nore thar esentiatly the same
sandard was et forth an the Guede o B Taidator Rudes and
Polierr, 58 RR 24 (PS1) 1248 {19%3), and that this standard iy
superseded by the new rules. When exinting translators become
subyect o the new rulty in three vears. such 3 requirement will
bocome unnecewany  However, the Kopent retained the Policy
Statement » guideline that prevents fundraisenz announcemenis
for profit foe three years, 3 pernd comonhing with  the
“srandfathering™ perind for 1he service rules

ST Arwona UBroadcasters Aswaciation Gled o puire commentson
April K, 193] which alve advocate »tronger content restriclions
on the sohcianon of funds by translator sperators

.
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annguncements each hour will not damage radio wervices,
and indeed are too limited to provide a reliable source of
funding o translator operators.

23. Discussion. We reaffirm the rule limiting on-air
fundraising activities by FM translators 10 30 seconds of
announcements within an hour. We continue to hehieve
that the 30-second period is an adequate vpportunny for
FM translators 10 acknowledge contributions as well as 10
solicit funds from their listeners as necessary. We abso
affirm our decision in the Repor: that the soticitations or
announcements may be split during the hour. We conunue
to behieve that 11 is unnecessarily restrictive 10 regulate how
transiators should allocate their 30 seconds of announce-
ments within an hour,

24, We deny NAB's request that announcements should
be restiicted in form to "enhanced underwniting™ messages,
In order tv encourage donations from independent ources.
translators must he able 10 provide some information ahout
their contributors. We find it unnecessary to hmat the
content of these brief announcements. Also. while the new
rules no longer require FM rranslator heensees 1o operate
non-profit facilities, the record bhefore us does not indicate
that translators will be able to earn substantial profits In
addition, we find that the scenario raised by London Brulge
-~ under which a primary stanon’s advertisers could he
enticed to provide financial support 0 a translator an
return for reduced advertsing rates —~ would violate the
"indirect support” prohimtion,

Local program origination authority

25. Current Rule in the Report, the Commisaion retained
its hmirtation on local program origination to 30 seconds
per hour for fundrawsing and acknowledgement of con-
trihutions.’' Emergency warnings of danger are hmsted 1n
time and frequency to that necewsary to protect hfe and
property. Translators owned by parties other than the pri-
mary stfaton must obtain writlen consent for the rehroad-
cast of the FM radio hroadcast station signais ** We alw
retained the rule that prohibits the retransmission on
translators of signals other than those emanating from FM
fullwervice or translator stations.™

26. Peutions. La Tour states that transiators can provide
innovative programming by retransmitting the aural por-
tions of cahle services on the FM dial (r.e.. C-Span, ESPN,
CNN. and the Weather Channel). He believes that this
would mprove public safety while enbancing program-
ming options on the FM hand. Also, a network of
translators couid be set up to rebroadcast the audio portien
of the Weather Channel up and down every iniervale
system in the country aad could relay a warning me~sage
as suon as a hazardous situation 15 discovered. In vppos-
uon, NAB commems that program orngination by M
translators goes against the bhasic. secondary role of +M
translators and threatens the provision of issue-respansive
programming by local. full-service stations. NAB argues
that La Tour exsenually recommends allowing FM
translators to develop into 3 low power radio service.

- ¥

! 37 CFR § 74 1231().

3247 CFR § 7T4.1284(b}. 47 US.C. § 325(a).

V37 CFR 8 74.1234th). 74.128H¢).

4 Section 7412310 of the rules specifies 1that a locally-ong-
nated signal be made auwwmaucally by means of a "tme
switch” See 47 CFR § 74.1231(1). On further consideration. we
conclude that allowing aliernale means of control 1; warranied

27. Duscussion. We reaffirm the rules prohibiling pro-
gram orginaton by all translators. commercial and NCE-
FM. with the exception of acknowledgements or
solicuations of financial support as well as emergency
warnings of danger."‘ In the Report, we emphasized that the
proper role of FM translators is to provide secondary ser-
vice o areas where direct reception of signals from FM
broadcast stations is unsatisfactory due to distance or inter-
vening terrain ohstructions. We remain commited to pro-
viding FM radio broadcast service in a manner that
promoies program diversity while enhancing the incentives
for efficient full-service broadcast stauon development.
Therefore, we intend to maintain the exisiing programming
authority disnnctions between FM broadcast stations and
translator services.

28. We note that the rules concerning the permussible
sources of input channels for FM translators are not in-
tended o restrict programming content. Rather, where
there is sufficient community interest. the rules permit
translators 10 rebroadcast any programming broadcast by a
primary I'M station, thereby affording translators an op-
portunity lo import programming formats otherwise un-
available Thus, rebroadeasts of the aural portion of a TV
or cable ugnal would be permitted of such a signal were
first rebroadeast by a full-ervice FM stauon, but not solely
by a tramslator. Once again. we believe that it is necessary
10 dintingunh between the services provided by low cost
tramslators and FM radio broadeast sations due to our
preference to provide service through more efficsent radio
broadcast stanons

Signal delivery

2@ Current Rule. The Report provides that  fill-an
transfators of commercial primary stations may now use
any terrestrial delisery means to obrain the signal from the
primary wation “Other-area” translators. however. may
only use off-air delivery. aithough we :ndicated that we wili
fasorahly consuder waiver reyuests 10 permit signal delivery
by any terrestrial means for transiators serving "white
areas.” )

30 Pcutions. La Tour’s petinon for reconsideration ar-
gues thar all translators should he permitied to use a de-
pendable methud of signal delivery w0 as to avoid the static
found n over-the-air methods. It asserts that "other-area®
transtalors are. by defimition. located many miles from the
primary «auon. such that even high gain antennas
mounted high above the average ferrain cannot overcome
signal fades and interference La Tour claims that if NCE-
FM teandators may use atl forms of alternative signal
delivery technologies to provide a higher quality signal,
then commercial ranslators {since they use the same prin-
cipies uf reception and transmissinn) should have access o
the same wgnal delivery technoiogies. Alvo. La Tour con-
tends that transialors located 70 to 80 mules away from the
primary «ation need alternate signal delivery methods
more than "fll-in® translators since they have & more
difficult time receiving the signal.

in order 1o alleviate the possible inconveniences created by
uming errors when wranslators must rely solely upon the auto-
matic switches. Therefore, the Commission will allow
trznslaton to use any otherwise permissible automatic means of
production when originaling local signats. We will exclude man-
ual control of the signal in order to facilitate compliance with
the W-second ume lfimiation for fundraising announcemens,
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31. Discussion. We helieve that any further extension of
signal delivery alternatives for "other area” translaton
would be inconsistent with the secondary roie of FM
transiators in the commercial context. The Report extended
permission for fill-in translators 10 use alternanive <ignal
delivery on the grounds that other terrestrial means would
conceivably be necessary to circumvent the terrain or other
barriers that prevent otherwise expected vver-the-air dehiv-
ery of an FM signal to the translator ** As for "other-area"
translators. however. there is no similar expectation, espe-
cuslly at large distances. such as 70 1o 80 miles fiom the
station. We continue 10 believe that, to the extent that
transtator service is desirable hevond a sation’s predicted
service contour, the over-the-air signal will generally he
suitable for rehroadcast. althuugh certatn white-area situ-
ations -may warrant a waiver 10 permit aliernative wgnal
delivery methods. Moreover, we believe that the wignal
delivery provisions in  the Report will eliminate
dinincentives for service by full-ervice radio broadcaw sla-
tions in instances where sufficient community interest €x-
ists for addinonal services, but where the exivence of
“other area” translators financed by primary stations would
work to limit the economic viability of such statons fur-
thermore, we do nut belteve that allowing aliernatine ~ignal
delivery for "other area” NCE translators owned by therr
Primary stanions requires that we do the same for commer-
cial transiators. We have long recognized that NCE-FM and
commercial licensees partiipate in fundamemally different
broadcast services Therefore. we continue 10 helieve that
we are not required to apply the same standards for wignal
delisvery to NCE-FM and commercial licensees

Deflnition of major change

32, Curremt Rule A "majpr change” iv defined tn the
Report as occurring due 10 any change in ourput frequency
(output channel). or any change or increase {hut not de-
crease) in 1 mV'm coverage area of mote than 11 percent
of the previousty authorized coverage contour

33 Penuons. NAB urges that where a translator changes
the primary station bheing rebroadcast. that change ~should
be subject to full public scrutiny av a "major change ™
NAB claims that translators often significantly shift therr
techmical faciliies shortly after authonization, and alw fre-
quently change the primary station recenned Furthermore.
NAB believes that “other area™ translators. under our new
rutes. will seek to suhstitute a primary station whose pro-
tected contour is sufficientiy proximate that it would yuah-
fy as a "fill-in™ translator. and that such changes should he
reviewed 10 ensure that the change does. in fact. resull in
“fill-in® «ervice. La Tour comments that if a translator
wants to change primary stanons so that the translator’s
cuverage s completely within the primary coserage arca of
the new primary station. such changes are consistent with
the new rules and should not he deemed a "major change ”

34. La Tour argues that the 10-percent threshold is very
low and will lead t abusive petitions. He claims that
conditions prompuing a tower change will trigger the major

% A leuer from EW Bundy questions the signal delisery
authorny  disunctions  betwecen NCE-FM and commercial
transiators_as well as the three year transinven as part of the
decision 1n MM Docker No. 8h-112. (See Wemarandum Opintan
and Order. in MM Docket No. #6-112, 4 FOC Rod 6459 (1984}
Bundy claims that these decisions dens lucal public radio wa-
uons the prowection retuned for Jocal commercial stations

change process which could drag out for vears in costls
administrative proceedings or. at best. a mimmum of N
days. La_Tour also argues that potential interference from
changes in the coverage area greater than 10% should not
he a concern, because if any change in an uperating facility
causes interference 1o a regularly used signsl. the Commis-
ston can suspend the operation of the translator.

35. Discussion. We continue to helieve that our definition
for "major change” appropriately covers those changes n
technical parameters and coverage areas that are signifi-
cant The standard also atiows licensees sufficient flexihitity
to make minor techmcal and facility changes that cause
negligible changes in signal patterns. In addition, we be-
hieve that changes in coverage areas in excess of 10% could
have significant public interest implications. For example,
FM tramslators have an obligation 10 protect audiences
heyond the defined service areas of full service FM stations,
and such information 15 not available in an FM translator
apphicanion itvelf. The greater the change 1n the ranslator’s
coverage area. the higher the risk that the audence of a
full service station will he affected. Accordingly, changes in
coverage area in excew of 10% are appropriately consd-
ered "major changes.”

Jo W alw reject NARS request to include a change in
input channel of phimary waton as a major change cri-
terion. A change in the input channel does not alier a
translator’s technical paramerers hecause the coverage area,
output channei. and porential for creartng interference re-
main wdenncal. While a change in the output frequency i
a sigmificamt technical change, the inpul channel is essen-
nally a programming content deciston that is not signifi-
cant with respect to the public interest. Furthermore, to
the extent that a translator changes its primary vlanon in a
manner that does nt clearly comply with nur rules, we
note thay the mater in more appropnately a guestion for
our enfmicement funchion rather than the application pro-
LCNS.

Technical Issues

Maximum power qutput

37 Curremi Rule. As decided in the Report, an FM
translator’s masimum power output will be limited to 250
watts | RP in addition. the coserage contowr of fill-in
translators may not go hevond the coverage contour of the
primary «tanon "Other-area” translators will be restricted
to power and height combinations that wield a distance 10
the translator’s conerage contour that does not exceed 7 km
in Zone 1-A*" and cast of the Mississippt River. and 13 km
elvewhere The Commuision will be favorably disposed to-
ward waving this rule to permit higher power up to 250
wats ar any antenna height if the service 10 a greater
distance 1caches only a "white area™

However. this mwue is not germane to MM Docket No. R8-140.
Mr Bundy's lener has been entered inwo the record of MM
Dachet No. 8b-112,

< Zone 1A consists of Puerio Rice, vhe Virgin Isiands, and the
portion of Cahifornia located south of the forueth parallel. See
47 CFR § 73.205(b)

*" For NCE-FM translator applications, white areas are defined
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38. Peunons. La Tour. Brewer. and Crook state that the

ERP wtandard will produce a weak signal for the letening .+

public without justification by the Commission. They argue
that with the newly adopred interference standards. even 1
kW power would not cause interference. and that the
Commission shoukl adopt the ]| kW ERP lim:t with pri-
mary coverage at 16 km as proposed in the NPRM. Sumi-
larly. Klimek states that under the new maximum power
output rule it is impussible for iranslators to be effective in
states with widely varying terrain. Kiimek offers an exam-
ple thal. in western states. translators are located on moun-
1ain tops in order to avoid_terrain barriers rhat would
prevent their signal from reaching the communinies they
wish t0 serve. NTA adds that the new rules will require
multiple transiaiors to serve rural populations that Jo not
conform 10 a 16 km radius.

39. NAB supports the Commission’s ruling on maximum
power vutput and comments that the requests for 3 higher
ERP limit and less restrictive contour distances are con-
trary to the secondary nature of FM translators Accord-
ingly. NAB advocates LRP standards which are establinhed
at the minimum necewary level for uignal conerage.

4) Duscasston .\~ staicd in the Report, the Commisston’s
new maximum power hmils recogmized that translators
must Jeliver hroadcast signals to small and distant ~service
areas with the minimum necessary power. However. we
observed that many translators were already constructed
more than 16 km from the area of service and uuhzed
poser output 1n excess of 250 warts. As a result. the 250
watt maximum F RP standard and the grandfathering prov-
sions discussed helow will promote the fundamental pur-
pine of TM translators while alw accommodating munt
exisuing authorized facilities Although we onginally pro-
posed a2 1 kW ERP limit with a distance to the coverage
contaur not to exceed 16 km. we observed that most Is-
vensees are already in compliance with the lower adopred
power standard as well as the 7 km and 13 km distances o
coverage confours For these reavons. the Commisuon af-
firms s decision not (0 expand the maximum power himats
s as not to contradict the intended purpose of the | M
transiator service. We continue to hetieve that service sim-
lar 10 large or high-power translator stations should he
provided by full-service stanons. Nonetheless, we emphasze
that exwting facilines that are not in complhiance with the
new maximum power standards are grandfathered unnl
actual interference ovcurs our heensees propose (o make
changes 1n their facilities.™

Interference criteria

41 Curremt Rule In the Report, we adopted a contour
overiap method for predicting interference with transtawr
applicants permitted to show that interference will in fact

as "amy area that s not served by a full-service public radio
station * See 8§ FCC Red 7227 (199). By using the term “public
radin,” we djd not intend 10 exclude {rom the relevant stations
those noncommercial stations not affiliated wuh the Mauonal
Public Radio or American Public Radio networks.

i See para. 8. wifra.

W alw note that Section ¥4 1237 of the rules regarding
antenna lucanon w amended to reflect that the hmuauon ap-
plies only 10 translaiors owned by commercial FM radio stations
in order to remain consisient with the ownership and financial
suppurt restrictinns dec 8 FCC Red 7215 (1990),

¥ The amended ruics goverming the FM transiator sersice
became effective on June 1, 19N See Order, 47 FR 2M124 (May

not occur. We will not granr an applicanon if an ohjecting
party provides convincing evidence that the proposed
transiator stahien would he likely to interfere with the
reception of a regularly received off-the-air existing service,
even if there in no predicted overlap. This revised method
fur predicting interference incorporates greater processing
flexamiity through population and terrain exceptions. Com-
plants of actual interference must he resolved by the FM
translator.

42 Peutions NAD states that the Commission should
require I'M rtrandlater applicants 10 include exhibus o
show compliance with the interference standards hecause:
(1) the exhibin will 1initiate recognition of the new rules
and interference standards and thus lead to better compis-
ance. and (Q) the new rules allow applicants to determine
the appropriate level of supporting anatysis which shifis the,
hurden of demonstrating compliance or non-compliance 10
the FCC and exasting hroadcasters. NAB alwo ohserves that
the new asailabiinn of 80 commercial channels for
translator operanons, as well as a 250 wau maximum ERP.
will increase the smportance of predictedd interference pro-
tection standards an order to present actual instances of
imierference Lo [our comments that cven if a translater
vperator coukd dinguise interference at the application lev-
el. the acrual operations of an interfering translator would
he difficult to wonceal. and that the “"comprehensive exhib-
1" adsocared by NAB will greatly incicase the cost of
wranslator applications

13 Dicinsien We reject NARS suggesion fo reyuire
apphcanis to anclude exhihits demonstrating compliance
with our interference hmits hecause it would create an
unnecesars hunlen on applicanis. We find that NARB'
propoal s unnecessany because we will continue o per-
form nierference studies w determine whether applicants
comply with the new rules We alw recognize that due o
thewr himued financial and technical mcans. many M
transiain heensees may requrre the flexibibity of determin-
ing compliance with the interference rules without detailed
analvses av pant of therr applicanons, Due (o the secondary
nature of the service. we reiterate that I'M tramslator li-
wenmsees must adjust their operations following instances of
actual interferenge **

Other Matters

Grandfathering criterta for existing translators

34 Curremt Rudes. Licensees authorized prior o June 1.
1991 % may continue to operate without conforming with
the new technical rules providedt that no actual interfer-
ence uccurs and the iranslator does not propose to, modify
i~ faclines Y If actual  interference develops or the

-

21, 1wty Applications pending as of June 1. )91 can be grant-
ed only under the terms of the new srice and technical
requirements and must be amended 10 conform with the new
rules Mo Reporr, 5 FCC Red 7233 (1w, We allowed pendingt
applicants ol days 1o file amendments demonstrating compli--
ance with the new rules. We now belicve, however, that this
tti-day perind was 1oo restrictive. and we wil) allow pending
applicants 1o fiie conforming amendmenis upon notification by
the praceswing staff. Applicants must use a revised FCC Form
i

Y See 37 CFR & 74,1203 for "actual™ imerference standards
governing M translators with respect 1o the direct reception of
off-the-air signals by the public.
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pranslator seeks to modify facilities. translators must atinfy
the new technical standards concerning interference protec-
rion for FM broadcast and TV channel 6 stations, as well as
the new power limitations.”* With respect to the service
rules. compliance by exisiing FM transiators wil he re-
quired in three years. and requests for waners will he
considered if licensees vhow that the public would unduly
lose service as a result of compliance with the new rules

45. Pennons. NAB, supported by ABA and London
Bridge. reyuesis a one-year grandiathering peniod for com-
pliance with the new service rules. starting from the De-
cember 10, 1990 publication of the Report in the Federal
Regisier. They contend that the three-year grandfathering
provision. as well as a possible wanver. will lead to further
abuses by translators which may eliminate many tocal ra-
dio stations. NAB also claims that rransiators should he
able to- adapt 10 the new rules within a few months La
Tour oppuses a reduced grandfathering periad «ince the
Commupson noted that rapid comphance with the new
rules could cause 2 "withdrawal™ of FM translator service
from areas currently served. "a result contrars to the pub-
hic interest.”

46. Duscussion  In adopung the Report’s three-vear
grandfathering provision for comphance with the scivece
rules. we emphavwized the hmited resources of mansy | M
translator licensees andd the hurden that could 1cwlt if we
were to require accelerated comphance with the aew finan-
cual support standard. We therefore deny NAB'S request to
reduce the grandfathering period for the serviwce rules hased
upon our dewire to promote an orderly transvinon to the
new rules and to avoid an unnevessary disruprion of ~er-
vice to the pubhic. We also conclude that an indefinite
grandfathering period would undermine the effectiveness of
the new rules tn returming the FM transiator service o its
original secondary role. Instead. we conitnue to helieve that
the Reporr's provivion for extended waners will adequacly
prevent the public from unduly loung service in umgue
circumstances.

47 We wish to clarify that "other-area™ transfators thao
are temporarily "grandfathered™ with respect to the vwner-
ship and financial support provimions of the new rules will
not be required w comply with the new service rules for
the remainder of the three-year period if the rranslaor
changes 1t» primary station. We helieve that 2 change in the
primary station will reflect the preferences of local au-
diences in the community without altering the techmcal
aspects of a translator™s operation. and should ensure that
transiatons constructed hased on expectations formed under
vur prior rules will have sufficient time 10 adjus thar
ovperations

48. We also amend the grandfathering provision concern-
ing the technical rules by specifving that FM transiators
authorized prior 1o the effective date of the rules must
comphy with the full scope of the technical requirements
when they implement 3 "major change™ modificatien or il
they cause interference. Such FM translators seeking "mi-

12 See 47 CFR §§ 74.1204(p). 74 1205(d). 3nd 74.1235())

33 See revised Secuons T4 12X (g), 741208 {d), and "4 1235 ()}
in Appendix B,

Y In this regard, we also correct the text of the Report. which
states in paragraph 142 that FM rranslators causing interference
or proposing 1o modify facilities must comply wirth only 1he
predicted interference standards 1n Section 74,1204, rather than

nor changes™ may continue to operate without complyving
with the rechnical rules-provided that they satnfy the stan-
dards actual interference.’’ We have affirmed that
transtatofy proposing modifications that would not change
or increase the | mV m coverage area by more than 10
percent are not suhject w0 the “"major change”™ review pro-
cew. Similarly, we behieve that it would be unduly onerous
o require compliance with all the technical rules n in-
stances where modifications do not ~igmificantly increave
the translator’s coverage area ™

tF Separation Requiremens

49 We are amending Section 74.12{H(g) of our rules w0
state standards for the trearment of FM ranslators haved on
1 RP. o that they are consisent with the mimimum per-
musible power level for Class A FM wauons. and the
trexment uf uther secondary T™M services * 1ransiators
vperating waith less than 100 waits FL.RP will be treaed an
Ciaw D stations and will por be subject w IF separation
requirements. We helieve that adjusting this requirement
to this extent. ginen the totaliny of the safeguards adopted in
this proceeding. s consistent with our fundamenrtal con-
cern with prescanung nterference. and we emphasize that
the sccondary nature of the I'M translator seivice will
require carrection of any actual interfoicnee

Directional Antennas

50 The Report adopied a contour protection method for
protecting existing translator licensees against paiential in-
serforence  In order 1o implemem thin approach, we are
cntering the technical parameters of cach M tramlator
statron e the Commiswion®s data hase. We have found
that many hcensees and permittecs have inadeguate in-
formanon currenily on file for vur use Accordingly. we
are reguesting by leter that such heensces furnwh Jata
nocesaary (o mmplement the Repars. In order 10 ensure that
a licensee’s farlure 10 provide the requesied information
dves nut unduhy hamper the funcuioming of our beemsing
process. we are, on our vwn motion. amending Section
T4 1235 o osablish speaific mileage contours consisiént
with a transkator satton™ power for thuse licensees that fail
te submit the requested data. We note that this procedure
n amulac o that fullowed in updating our data bases for
low-power televion and TV translators.'” and we helieve
that st wiil cnable us 10 effectively implement ¢hanges in
vur rules that affect exisning transtator hicensees. We abo

Jdu net hehiese 1hat public commeni would serve a useful |

purpose hecause this action is @ menor and aon-controver-
wal process 1o facihtate our effores to garher information.
Howeser, we recognize that heensees may fail to submit
the requested data and later conclude that the hypotherical
values apphed for their facility are unacceptable. In such
instances. Licensees may submit corrected figures for our
use In prorcehing translators against potential interference.

Sections T4 1M, 741205, and 74,1235 of the rules.

'Y See Order. FCC 91-317, & FCC Red sidnil (1991), reconsider-
anon pending

" seq 47 CFR § 74.1204 (g).

¥ See. Memorandum Opimion and Order in BC Ducket No.
TR.25M 33 RR 2d 1267, 1280 ( 1983).

5100




8 FCC Rcd No. 16
o

rederal Commumcations Lommssion Kecord

FCC 93-338

TV Channel 6 Interference

51. In the Repor1, we adopted contour overlap standards
to protect TV Channel 6 operations from FM tramlator
operations. These standards were generally consistent with
the NCE-FM broadcast station rules. However. Section
73.525(a) of the NCE-FM broadcast station rules permits
h.ICE.-FM broadcast applicants whose stations would puoten-
tially affect TV Channel 6 broadcast operations to file
written agreements with each relevant TV Channel 6
broadchst station concurring with the proposed facilites.
The new rule for transiators lacked such a provision but
we find no reason to omit a similar provision from the
translator rules. On our own motion, we will add a provi-
sion to Section 74.1205 of the rules to indicate that we wiil
accept FM translator applications that are accompanied by
written agreements with all relevant TV Channel 6 hroad-
cast station licensees or permutiees.

CONCLUSION

52, By this Memorandum Opinion and Order, we have
affirmed and further clarified the FM transtator rules. in-
cluding the revised wandards for: ownership and financial
support of transiators: the definition of "major change” In
translator coverage areas: and maximum power output We
have found that an expanded FM translator service could
potentially redistribute resenues away from M radio
broadcast stations and limit the overall tevel of service to
the public. We have amended aspects of the rules in order
to facilitate the technical operation of FM translators We
have also denied NAB's petition for partial reconsideranion
seeking to tighten several rules. including a reduction uof
the grandfathering provision for service requiremenn to
one vear. We continue (0 helieve that sufficient evuience
for more stringent compliance standards is lacking and we
desire to avoud an unnecesary loss of service 1o the public.
Conversely, we believe thal our decisions in the Report will
allow for an orderly transition o the new rules while
returning the -FM transiator service (0 its intended sup-
plementary role.

PROCEDURAL MATTERS

53. Pursuant 10 the Regulatory Fiexibility Act of 195,
the Commussion included a final analysis 1n the Reporn
detailing (i) the need for and purpose of the rules, (i1) the
summary of wssues raised by public comment in response
to the instial regulatory flexibility analvsis. Commisson
avsessment, and changes made as a result, and (i) signifi-
cant alternatives considered and rejected. No subsiantive
changes have occurred pertaining to the final analysis as a
result of the petitions for reconsideration.

54, Accordingly. IT 1S ORDERED that the Petiions for
Reconsileration filed by the National Association of Broad-
casters, the National Transiator Association. Ed Crook.
Khimek Communications Corporation; John 5. La Tour. }
and ] Broadcasting. and Power du Pree Broadcasting Cor-
poration: and Doyle Brewer ARE DENIED.

55. IT 1S FURTHER ORDERED THAT pursuant to the
authority contained in Sections 4(i} and 303 of the Com-
munications Act of 1934, as amended. Part 74 of the
Commission’s rules and regulations ARE AMENDED a
set forth in Appendix B below, EFFECTIVE 30 days after
publication in Federal Register.

56. Further information on this proceeding may he ob-
fained by contacting Alan Schnewder. Mass Media Bureau.
{2023 634-0307.

FEDERAL COMMUNICATIONS COMMISSION

William F Cawon
Acting Secrerary

APPENDIX A
List of Petitioners and Responses

Petitioners

I. Nanonal Translator Association (NTAY

2. Ed Crook

3 Klimek Communications Con poration

4 Nanonal Association of Bioadeasiers {NAB)
5

John § La Tow. J & } Broadcastung, and Power
du Pree Bromdeasung Corp

6. Durle Brewer

Late-filed Petitioners
1 Dan Hendnix
3 1M echnolugy Associates

Oppositions
l. Khimek Communications Corpotation

2 Juha § La Tour. J & J Broadeasting, and Power
du Pree Broadcasuag Corp.

3 London lirndge Broadeasting
4 NADR

Reply to Oppositions
1 NAB
2NTA
APPENDIX B
Rule Changes
Tule 47 CIR Part 74 is amended as foliows:

PART 74 - Experimenial, Auxiliary. and Special Broad-
cast and Other Program Dustributivnal Services

| The authornily citation for Part 74 continues to read as
follows-

Authority: 47 US.C. 154 and 303

2 Section 74.1203 is amended hy resining paragraphs (g)
and (J) to read as follows:
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§ 74.1204 Protection of FM broadcast stations and FM
transiators.

LR B R

{g) An appflication for an FM transtator or an FM hoost-
er siztion that is 53 or 54 channels removed from an FM
radio broadcast stasion will not he accepted for filing (f n
fails to meet the required separation distances vt out n
Section 73.207 of this chapter. For purposes of determining
comphance with Section 73.207 of this chapter. ramlator
stations will be treated as Class A stations and hoower
stations will be treated the same as their FM radio hroad-
cast station equivalents. FM radio broadcast statuon eyuiv-
alents will be determined in accordance with Secuons
73210 and 73.211 of this chapter. hased on the huoser
station’s ERP and HAAT. Provuled. however. thai FM
translator stations and bhooster stations operating with less
than 100 wais ERP wiii be treated as class D srations and
will not be subject to intermediate frequency separation
requirements.

LA N O ]

()) FM rranslator stations authonized prior w June |,
1991 with facilities that do not comply with the predicted
interference protection provisions of this secnon. may con-
tinue to operate. provided that operation 1 in conformance
with § 74.1203 regarding actual interference. Applications
for major changes in FM translator stations must specify
facilites that comply with the provisions of this secton.

3 Section 74 1205 v amended by adding an iniroducivery
paragraph and revising paragraph (d) to read as follows

§ 74.1205 Protection of Channel 6 TV broadcast stalions.

The provisions of this section apply to all apphicanons
for construction permits for new or modified facilities for a
noncommercial educational FM translator station on Chan-
nels 201-220, unless the apphcation is accompanied hy a
written agreement between the NCE-FM translator apph-
cant and each affected TV Channel & broadcast stanon
hcensee or permittee concurring with the proposed NCE-
I'M rranslator facility.

2% & 0%

td) FM translator stations authorized prior to fune |1,
1991 with facilities that do not comply with the predicted
nterference protection provisions of this section. may con-
1nue (o operate. provided that operation is in conformance
with § 74 1203 regarding aciual imerference. Applications
fur major changes 1n FM transiator stations must specify
facalities that comply with the provisions of this vection,

4. Section 74.1231 is amended by revising paragraph (f)
to read as foltows:

§ 74.1231 Purpose and permissible service

L N

(0) A locally generated radio frequency signal simzlar o
that of an FM broadeaut station and modulated with aural
i!lfurrnauon may he connected (o the input terminaly of an
FM translator for the purpose of tramsmiting voice an-
nouncements. The radio frequency signals shall be on the
same channei as the normally used off-the-air signal being
rebroadeast  Cunnecuon of the focally generated wignals
shall be made by any automatic means when transmuung
originations concerning financial suppert. The connections
for emergency transmissions may be made manually The
apparatus used to generate the lucal signal thar s used (o
modulate the FM translator must be capable of producing
an aural signal which will provide acceprable reception on
FM receivers designed for the transmission standards em-
ploved by FM bhroadcast stations.

L NN

5 Section 74.1232 is amended by adiling two sentences
to paragraph (). three sentences v paragraph {e) and an
accompanying “ote (o paragraph (el o read as follows

§ 74.1232 Eligibility and licensing requirements.

‘e daw

() ®* = * An FM translator station in operation prior to
June 1. 1991, which is oaned by a commercial FM radio
broadeast station and whose coverage contour extends be-
sond the proiected contour of the primary station, may
continue to he vwned hy a commercial M radio broadeast
vation untd Junc 1. 1994, Thercafier. any such FM
rranslator statton must be owned by independent parties.

{e} * * * Such an FM rranslator sation may. however.
receive technical assivtance from the primary station to the
exient of nstalling or repairing equipment or making ad-
justments o cyuipment to assure compliance with the
terms of the tramslator siation’s construction permit and
hicense. EM translator stanons in operanon prior to fune 1,
1991 may continue W receive <ontnibunons of sapport
from a commercial FM radio hroadcast station for the
operanon and maintenance of the translator station until
fune 1, 1994 Thereafier. any such FM translator station
shall he subject 1o the prohibitions on support contained in
this sectron,

Note "Technical assmiance”™ refers to actual services pro-
vided hy the primary statton’s technical waff or compensa-
tin for the nme and services provided by independent
engineering personnel Conversely. such support must not
include the supply of equipment or direct funding for the
translator’s discretionary use. "Technical assistance” must
occur afier the msuance of the translator’s construction
permit or hicense 1n order to meet expenses incurred by
installing. repaining. or making adjustments to equipment.
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6. Section 74.1235 is amended by adding a note to para-
graph (i) and revising paragraph () 1o read as follows:

§ 74.1235 Power limitations and antenna systems.

‘i, s e e

Note: Existing licensees and permittees that do not fur-
nish daa sufficient to calcuiste the contours n
conformance with § 74.1204 will be assigned protected
contours having the following radii:

Up to 10 watts -~ 1 mile (1.6 km) from transmitter
site :

Up to 100 watts ~ 2 mules (3.2 km) from transmitter
site
Up 1o 250 watts —- 4 mules (6.5 km) from transmatier
site

()} FM translator stations authorized prior 10 June 1.
1991, with facihmes that do not comply wiuh the ERP
limitation of paragraph (a) or (b) of this section. as appro-
priate. may continue 10 operate. provided that operanion 1s
in conformance with § 74,1203 regarding interfecrence. Ap-
plications for major changes 1n FM transiator stationsy must
specify facilities that comply with paragraph (a) or (b) of
this section. as approprsate.

7. Section 74 1237 is amended hy revising paragraph (d)
to read as follows:

§ 74.1237 Antenna location.

* D xS

(¢) The transmitting antenna of an FM booster sation
shall be locared within the protected contour of its primary
station. subject to Note, Section 74.1231 (h). The transmit-
ung antenna of a commonly owned commercial FM
translator station shall be located within the protected con-
tour of its commercial primary FM station.

-

. ~ &4
——— -

RS- A N
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FEDERAL COMMUNICATIONS COMMISSION S 7
"4 .. WASHINGTON, D.C. 20554

MAR 4 i5%

IN REPLY REFER TO-
1800B4-AJS

Peninsula Communications, Inc.
_David F. Becker, President
P.O. Box 109
Homer, Alaska 99603-0109
In re: FM Translator Stations
K257DB, Anchor Point/Seldovia
K265CK and K292ED, Kachemak City
K272CN and K285DU, Homer
K272DG and K285EG, Seward
K274AB and K285AA, Kodiak
K283AB, Soldotna
K285EF, Kenai
Dear Licensee:

An examination of Peninsula’s recently filed renewal applications indicate that Pcninsula may
be in violation of the Commission’s revised ownership and support rules governing
commercial FM translator stations. See 47 C.F.R Secs. 74.1232(d) and (e). If this is in fact
the case, Peninsula must immediately divest itself of its ownership and support interests in .all
non-complying stations.

More specifically, from Peninsula’s responses to questions 5(a) and (b)' of the license renewal
applications for the above referenced FM translator stations, it appears that Peninsula is
serving areas outside of the primary contour service areas of the stations being rebroadcast.
Such service is impermissible unless: (1) these translator stations are providing fill-in service;
(2) are providing first aural broadcast service to "white areas;” or (3) are providing needed

-

! Questions 5(a) and (b) were added to the license renewal application form to help verify
compliance with revised rule Sections 74.1232(d) and (¢). These sections provide generally
that an authorization for an FM translator station whose coverage contour extends beyond the
protected contour of the commercial primary station being rebroadcast will not be granted to
or cannot be supported by the licensee or permittee of a commercial FM radio broadcast
station. Similarly, such authorizations will not be granted to and cannot be supported by any
person or entity having any interest whatsoever, or any connection with a primary FM station.
Interested and connected parties extend to group owners, corporate parents, sharcholders,
officers, directors, employees, general and limited partners, family members and business
associates.
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service to small, isolated Alaskan communities otherwise deprived of-' aural broadcast
services.? ’

If Pe.ninsula seeks to continue to own and operate these translators in its own right, it must
51-1brmt a showing, supported by appropriate documentation, that one of the above three
circumstances exist. Otherwise, Peninsula must divest itself of these stations and, in fict,
should have done so by June 1, 1994. As background information to this requirement,
Peninsula is directed to refer to the relevant Commission documents: Notice of Inquiry In the

Matter of Amendme Part 74 o i ’s Rul ranslat
Stations, 3 FCC Red 3664 (1988); Report and Order In the Matter of Amendment of Part 74
’ in lator Stati 5 FCC Red 7212 (1990)

0
E'{%&%r_t_and_gm_q"), meodified, 6 FCC Red 2334 (1991), recon. denied, 8 FCC Red 5093

If Peninsula intends to seek a waiver of Section 74.1232(d) in order to serve white areas, it
must first demonstrate that the proposed areas of service currently receive no other radio
signals. In this regard, Peninsula should provide a clearly labetled, composite map for each
translator station. Each composite map should reflect the authorized service contour of the
existing translator station and its location. This "Authorized Contour” should be based on the
MERP and corresponding HAAT set forth in Sections 74.1235(b)(1) and (2) of the rules. The
composite map should also reflect a "Proposed Contour," reflective of the area Peninsula is
currently actually serving. Finally, the composite map should reflect the 1 mV/m contours of
all FM broadcast stations and the appropriate groundwave signal strength contours (Section
73.182(d) of the Commission’s Rules) of all AM broadcast stations located within 25 miles
(40 kilometers) of Peninsula’s existing transmitter site, with each contour identified by call
sign and city.

If Peninsula intends to seek a waiver pursuant to our Alaska exception policy, it must
demonstrate anew, for each translator, that the translator is needed to provide service to small,
isolated communities.” It must show the areas and communities being served, the square

? The Commission has on a number of occasions recognized the unique nature of the
communications industry in Alaska and the distinct lack of adequate communication services
in the state. In Wrangell-Radio Group, 75 FCC 2d 404 (1979), the Commission granted
applications proposing satellite-fed TV translators in seven Alaska communities. The .
Commission based its decision on the need for additional over-the-air broadcast signals to
serve small, isolated communities in the state, and the fact that without special considerations
for the implementation of service, many of these Alaskan communities would be without off-
the-air broadcast service as we know it in the lower 48 states. For these same reasons,
waivers of our FM translator rules have often been granted.

3 Although Peninsula has previously been granted waivers under our Alaska policy
exception, the underlying basis for these grants was our understanding that the subject
translators would be providing service to small, isolated communities in Alaska that would
otherwise be deprived of any radio service andzthat no existing or potential full service
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mileage and population of these areas, and all radio services (AM, FM , and FM translators)
alrcady being received in these areas.

If Peninsula intends to demonstrate that all or part of these translator stations are providing
fill-in service, it must provide a clégily labelled, composite map for each translator station.
Each composite map should reflect the authorized service contour of the existing translator
station and its location. This "Authorized Contour” should be based on the MERP and
corresponding HAAT set forth in Sections 74.1235(b)(1) and (2) of the rules. The composite
map should also reflect the primary service station’s 60 dBu (ImV/m) service contour, with
the fill-in area clearly labelled.

Accordingly, for the reasons stated above and pursuant to 47 C.F.R. Section 0.283, Peninsula
Communications, Inc. IS DIRECTED TO SUBMIT THE REQUESTED INFORMATION IN
WRITING within 30 days of the date of this letter. Failure to file the requested information
within 30 days could result in dismissal of Peninsula’s renewal applications, pursuant to 47
C.F.R. Section 73.3568(b).

7 ¢ %\Z\; / M

Linda Blair, Acting Chief
Audio Services Division
Mass Media Bureau

cc: Jeffrey D. Southmayd

n: . . \alaska.two

- <1

stations would be affected. However, a recent examination of Peninsula’s station files
indicate that it may be serving well populated areas and that these areas may be better served
by full service local broadcast stations. Additionally, Peninsula should be mindful that any
existing waivers were granted before the new rules became fully effective. Hence, any
waivers granted prior to June 1, 1994 must now be considered under the Commission’s more

restrictive ownership and support rules.

3
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$¢p Federal Communications Commission
* ~“Washington, D.C. 20554

September 11, 1996
IN REPLY REFER TO

Jeffrey D. Southmayd, Esq. ool

‘Southmayd & Miller

1220 15th Street, N.W.

Suite 400

Washington, D. C. 20036

In re: FM Translator Stations

K257DB, Anchor Point/Seldovia, AK
K265CK Kachemak City, AK
K272CN Homer, AK
K272DG and K285EG, Seward, AK
K274AB and K285AA, Kodiak, AK
K283AB, Soldotna, AK
K28SEF, Kenai, AK

Dear Counsel:

This letter concerns the nine above-captioned applications for renewal of translator stations
licensed to Peninsula Communications, Inc. ("Peninsula™). Separate Petitions to Deny have been
filed against six of these renewal applications: against K272DG, Seward and K285EG, Seward,

by KSRM, Inc. ("KSRMI") and White Falcon Communications, Inc. ("White Falcon"); against -

K283AB, Soldotna and K285EF, Kenai, by KSRMI and King Broadcasters, Inc. ("King™); and
against K274AB, Kodiak and K285AA, Kodiak, by Cobb Communications, Inc. ("Cobb").
Opposition and reply pleadings have also been filed by the respective parties.! The remaining
three renewal applications for stations K257DB, Anchor Point, K265CK, Kachemak City, and
K272CN, Homer, are uncontested. For the reasons stated below, we grant the petitions to deny
to the extent indicated, defer action on the renewal applications and direct Peninsula to divest its
ownership interests in these nine translator stations.

As set forth herein, we conclude that Peninsula has operated translator stations K257DB,
K265CK, K272CN, K274AB, K283AB, K285AA, and K285EF, since June 1, 1994, in violation
of Section 74.1232(d) of the Commission’s Rules. That section provides that an FM translator
station whose coverage contour extends beyond the protected contour of the commercial primary
station being rebroadcast cannot be owned by the licensee or permittee of the commercial FM
radio broadcast station, or by any person or entity having any interest in or connection

' Peninsula filed a "Consolidated Oppzsition" to the various Petitions to Deny on April 3, 1996. Also included
in Peninsula’s Opposition was its response to a March 4, 1996, letter from the Acting Chief of the Audio Services
Division, asking Peninsula to provide information concetning its continued ownership and operation of its non fill-in
transiators. Petitioners thereafter filed a "Consolidated Reply” to Peninsula’s opposition.

¥
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whatsoever with the primary FM station.” However, because of the unique circumstances present
here, we have determined that the appropriate sanction for these violations at this point is an
admonition, not a monetary forfeiture or adverse action on the renewal applications.

Background
Peninsula is the licensee of commercial FM stations KWVV-FM, Homer, Alaska, and KPEN-FM,

Soldotna, Alaska, and of fill-in translator stations, K285DU, Homer, and K292ED, Kachemak
City.* Peninsula is also the licensee of the above-captioned nine non fill-in translator stations that

‘rebroadcast the signal of either KWVV-FM or KPEN-FM  As of June 1, 1994 Peninsula, absent.

a waiver of Section 74.1232(d), was required to divest its ownership interests in all non fill-in
translator stations. Petitioners allege that Peninsula continues to operate its non fill-in translator
stations in violation of Section 74.1232(d). They contend that any waivers of the Commission’s
former ownership rules are now invalid and any waivers of the revised ownership rules were
issued in error and should not be extended.! Petitioners conclude that, because Peninsula has
been operating its stations in violation of the Commission’s rules, the renewal applications should
not be granted. Peninsula, on the other hand, maintains that it has continuing waivers of the
ownership rules.

To ascertain whether Peninsula is in fact operating its non fill-in translators pursuant to previously
granted waivers of Section 74.1232(d) of the rules, it is necessary to review the status of
Peninsula’s current operating authority for each of these stations.

Stations K257DB, Anchor Point, K265CK, Kachemak City, and K272CN, Homer:

Peninsula was granted authority to operate these three non fill-in stations under the former version
of Section 74,1232(d), that is, prior to the time the new ownership rules were adopted (November

! Interested and connected parties extend to group owners, corporate parents, shareholders, officers, directors,
employees, general and limited partners, family members and business associates. 47 C. F. R. § 74.1232(d).

1 "Fill-in translator” stations are those that provide service within the protected contour of the station being
rebroadcast. A fill-in station's coverage contour cannot extend beyond the protected contour of the primary station
being rebroadcast. Such fill-in stations can be owned by the licensees of the “"primary” stations which are being
rebroadcast by the translator stations. “Non fill-in translator" stations are those that serve areas beyond the protected
contour of the primary station being rebroadcast. As stated in the text above, Section 74.1232(d) prohibits the
licensees of commercial broadcast stations from owning or having any business relationship with non fill-in FM
translator stations. In addition, Section 74.1232(e) of the rules prohibits primary stations from providing any
financial support (other than technical assistance) to independently licensed non fill-in transiator stations. The license
renewal applications for Peninsula’s two fill-in translator stations, K285DU and K292ED, were granted on March
28, 1996. See Public Notice, Report No. 43707, April 2, 1996.

* The previous, more lenient version of Section 74.1232(d) prohibited the licensee of an FM station from owning
an FM transiator station that provided reception to places iocated beyond the predicted 1 mV/m field strength contour
of the primary station being rebroadcast and within the predicted 1 mV/m field strength contour of another
commercial FM radio broadcast station assigned to a different community. As discussed below, Section 74.1232(d)
was substantially revised to its present form, as summarized above in footnote 3, in 1990.
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8, 1990) and went into effect (June 1, 1991).° Since thesg translator statiohs would be providing
service within the I mV/m service contour of another commercial FM station, Peninsula, in filing
its April 9, 1986 construction permit applications for these three stations, sought a waiver of the
former version of Section 74.1232(d).® The respective construction permits were granted on June
26, 1986, without a specific ruling on Peninsula’s waiver requests. An examination of the
Commission’s files for these stations shows that no requests for waiver of the Commission’s

current ownership rules have ever been filed. The renewal applications for these stations are
uncontested.

Station K285AA, Kodiak:

This non fill-in station was originally licensed to Kodiak Community Church, Inc., which
rebroadcast the signal of KWVV-FM, Homer, licensed to Peninsula. When Peninsula filed an
assignment application to acquire the K285AA license on May 25, 1988, it did not request a
waiver of Section 74.1232(d). An examination of the Commission’s files for this station shows
that no request for waiver of the Commission’s current ownership rules has ever been filed. The
renewal application for this station is contested.

Stations K283AB, Soldotna, and K274AB, Kodiak:

Peninsula was granted authority to operate these two non fill-in stations under the former version
of 74.1232(d), prior to the time the new ownership rules were adopted and went into effect. In
filing its April 14, 1982 construction permit application for K283AB, Peninsula sought a waiver
of former section 74.1232(d). It repeated its waiver request as part of a supplement to its
application filed in April, 1983.” The construction permit for K283AB was subsequently issued
on April 13, 1984, without a specific ruling on Peninsula’s waiver request.

Peninsula’s original construction permit application for K274AB was filed on April 10, 1984.
In its application, Peninsula requested authority to rebroadcast the signal of its AM station KGTL,
Homer. Since Peninsula would not be using its translator to rebroadcast the signal of a
commonly owned FM station, no waiver of Section 74.1232(d) was required. After its original
construction permit was issued, Peninsula filed an application to change the station it was

S The Report and Order adopting the new rules indicated that the effective date would be March 1, 1991.
However, this date was subsequently changed to June 1, 1991. See Amendment of Part 74 of the Commission's Rules
Concerming FM Translator Stations, 5§ FCC Red 7212 (1990) ("Report and Order"), modified, 6 FCC Rcd 2334
(1991), recon. denied, 8 FCC Rcd 5093 (1993) ("Reconsideration Order™).

* See note 4, supra.

? The basis for Peninsula’s waiver request was the general lack of service in the Kenai and Soldotna areas and
in furtherance of "the Commission’s long-standing policy of supporting the maximum number of broadcast voices
in any community, including FM transiators.” (Exhibit | to Peninsula’s supplement). The supplement was filed in
response to a staff deficiency letter dated October 19, 1982, Both the deficiency letter and the response reflect the
specific content of former Section 74.1232(d). See footnote 4, supra. Included in the deficiency letter was the
statement that "Location of [the] proposed translator within KQOK [sic] I mv/M contour, in contravention of Rules
Section 74.1232, would place your proposal in jeopardy should KQOK object either before or after construction.”
(Emphasis in original). KQOK was a commercial station licensed to serve Kenai. .

3



rc?broadcasting to 'commonly owned FM station, KPEN-FM, Soldotna. At that time, Peninsula
did not seek a waiver of Section 74.1232(d) to allow it to own this non fill-in translator station.

;‘he c;mstructi_on permit authorizing a change in the station being rebroadcast was granted on July
4, 1986.

On May 13, 1991, Peninsula filed applications to make major changes in the K283AB and
K274AB facilities.! In his transmitta} letters, Peninsula’s attorney requested a waiver of the then
existing freeze on the acceptance of new and major change applications for FM translator

stations.” However, he did not request any specific waivers of the Commission’s revised

ownership rules. The construction permits for major changes to existing stations K283AB,
Soldotna, and K274AB, Kodiak, were subsequently issued on September 6, 1991. The renewal
applications for these stations are contested.

Station K285EF, Kenai:

The construction permit application for this new, non fill-in station was also filed on May 13,
1991. As with the applications filed for K283AB and K274AB, Peninsula’s attorney requested
in his transmittal letter a waiver of the then existing freeze on the acceptance of new and major
change applications for FM translator stations. However, he did not request any specific
waivers of the Commission’s revised ownership rules. The construction permit for this new
station was granted on September 6, 1991. The renewal application for this station is contested.

Stations K272DG and K285EG, Seward:

The construction permit applications for these two new non fill-in stations were similarly filed
on May 13, 1991, with transmittal letters identical to those described above."! As with its other
applications filed on May 13, 1991, Peninsula’s attomey did not request any specific waivers of
the Commission’s revised ownership rules. By letter dated February 18, 1992, the staff granted

* These major modification applications sought to change the transmitting frequencies for these stations, and
did not propose any change in cither the transmitter location, the area that would receive service, or the primary
station retransmitted. -

* As stated in each of the scparate transmittal lerters: "Peninsula hereby respectfully requests a waiver of the
Commission’s rules and policies to allow for the filing and acceptance of this application in advance of the liRing
of the freeze. . . .The Commission has long recognized the need for additional broadcast services in the State ‘of
Alaska. This need has evolved into a policy of granting liberal waivers of the Commission’s FM translators and
major changes in facilities of existing stations. See Wrangell Radio Group, 75 FCC 2d 404 (1979)." In Wrangell
Radio Group, 75 FCC 2d 404 (1979), the Commission waived the rule requiring TV translators to retransmit only
stations received over the air and granted applications proposing satellite-fed TV translators in seven Alaska
communities. The Commission based its decision on the need for additional over-the-air broadcast signals to serve
small, isolated communities in the state, and the fact that without special considerations for the implementation of
service, many of these Alaskan communities would be without off-the-air broadcast service as we know it in the

lower 48 states.
'® See footnote 9, supra.

Il See footnote 9, supra.




the requested construction permits. (See letter from Chief, Auxiliary Services Branch, to
Peninsula Communications, Inc., dated February 18, 1992). In granting these permits, the staff,
sua sponte, concluded that waiver of revised Section 74.1232(d) was needed and granted a waiver
in view of the Commission’s "special concern for the availability of broadcast services in Alaska
and the number of people who will receive full-service programming from the translator . . . ."
The renewal applications for these stations are contested.

To summarize, over the years the staff has granted Peninsula authority to construct a number of
non fill-in translator stations. The current authorizations for four of these stations (K257DB.
Anchor Point, K265CK, Kachemak City, K272CN, Homer and K285AA, Kodiak) were issued
during the 1980’s, prior to the Commission's revision of the translator ownership rules in 1990.
For three of these four stations (K257DB, K265CK, and K272CN), Peninsula requested a waiver
of former Section 74.1232(d). For the fourth station (K285AA) Peninsula did not seek any
waiver. The most recent construction permits and licenses for the five remaining non fill-in
stations (K283 AB, Soldotna, K274AB, Kodiak, K285EF, Kenai, K272DG, Seward, and K285EG,
Seward) were granted following adoption of the revised rules. For these five stations, Peninsula’s
attorney submitted a cover letter requesting waiver of the existing processing freeze but made no
specific request for waiver of the revised ownership rules. Despite the absence of a waiver
request, the staff, on its own motion, issued a letter ruling specifically waiving revised Section
74.1232(d) for the two new translator stations serving Seward.

Discussion

The issue before the staff is whether the renewal applications for Peninsula’s nine non fill-in
translator stations can now be granted. In resolving this issue, we must first determine whether,
for each station, Peninsula has previously obtained a waiver of the current translator ownership
rule, 47 C.F.R. § 74.1232(d); second, where Peninsula has previously obtained a waiver, whether
continuation of the waiver would serve the public interest; and third, where Peninsula has not
previously obtained a waiver, whether a grant of one in the first instance would serve the public
interest.

Status of Previous Waivers. With respect first to whether the non fill-in translators have been
operating in compliance with Section 73.1232(d) since June 1, 1994, Peninsula maintains in its
renewal applications that in approving the original construction permit and license applications
for each translator, the Commission in each case effectively granted Peninsula a waiver of
Sections 74.1232(d) and (e) of the rules, and that, by virtue of those waivers, "Peninsula is
authorized . . . to operate the translator{s] in the present mode.” Peninsula therefore maintains
that it is not in violation of the Commission’s rules and that its renewal applications are grantable.
We disagree that Peninsula has been granted, in essence, continuing waivers of the ownership
rules that permit it to operate all of these translators contrary to the provisions of current Section

74.1232(d) and (e)" of the rules.

2 We need not address Peninsula’s suggestion that the Commission did or should waive subpart () of Section
74.1232 in addition to subpart (d). Subpart (¢), which prohibits a primary station from providing financial support
to an independently owned non fill-in translator rebroadcasting that primary station, is relevant only where theré is
no common ownership or other direct affiliation between.the primary station and the non fill-in translator, which is
otherwise directly prohibited by subpart (d). The translators at issue are now owned by Peninsula, and are thus
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With respect to the first group of three translator stations listed above — K257DB, Anchor Point,
K265CK, Kachemak City, and K272CN. Homer -- Peninsula had only requested waivers of
previous Section 74.1232(d) in 1986." and had never, prior to the divestiture deadline of June
1, 1994, requested a waiver of the substantially revised Section 74.1232. As set forth in footnote
4, supra, the 1990 revision of the translator ownership rules made fundamental changes in
circumstances under which a primary station could own a translator operating beyond the primary
station’s service area. Under former Section 74.1232(d), a primary station could own a translator
that provided reception to areas located beyond the predicted 1 mV/m predicted service contour
of the primary station as long as there was no reception within the 1 mV/m predicted service

‘contour of another commercial FM station licensed to a different community. But in adopting

the revised rules, the Commission narrowed this standard in concluding that a broadcast station
licensee should not own or support a translator station that extends the primary station’s service
area beyond that of the primary station, because of the detrimental effect such combined
ownership would have on the development and continuation of full service FM stations. Report
and Order, supra, 5 FCC Rcd at 7215. The new rule thus required primary stations to sever
ownership and other relationships with translators that were not in compliance with the new
standard. However, realizing that rapid compliance could result in disruption of service to the
public, the Commission afforded existing FM transiator operators three years to come into
compliance with the new ownership rules, that is, until June 1, 1994, Thereafter, any non fill-in
FM translator stations had to be owned by independent parties. The Commission indicated that
extended waivers of the divestiture requirement would be granted only in those situations
involving "white areas," ie., areas outside the coverage of any full time aural service. /d at
7216.

In view of this major change in the substantive provisions of Section 74.1232(d) and in the stated

standards for waiver of the new rule, it could not ordinarily be concluded that the waivers

requested by Peninsula in 1986 of the previous version of Section 73.1232(d) would continue to
be effective after the revision of that rule in 1990. With respect to the fourth translator listed

above which Peninsula acquired prior to 1990 without further modification -- K285AA, Kodiak -

- Peninsula never requested a waiver of even the previous version of Section 74.1232(d).

However, in light of staff action regarding other similarly situated Peninsula translators, described

infra, we believe that Peninsula could have reasonably, albeit mistakenly, believed that the

provisions of revised Section 74.1232(d) had been implicitly waived for stations K257DB,

K265CK, K272CN, and K285AA.

With respect to the two translators which were initially licensed prior to 1990 but for which
Peninsula filed major modification applications in 1991 -- K283AB, Soldotna, and K274AB,
Kodiak -- Peninsula requested waiver of previous Section 74.1232(d) for K283AB and made no
waiver request for station K274AB, Kodiak. The original construction permit applications for
both stations were granted without any reference to a waiver. In any event, as with the four
translators discussed immediately above, whether the previous version of Section 74.1232(d) was
waived prior to 1990 is not relevant in view of the substantial revision of that rule and of the

govemed by the prohibitions of subpart (d), not ().
" These applications were granted wig'lout express rulings on the waiver requests.
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standards for waiver of the revised rule. Further, when Peninsula filed applications on May 13,
1991 (prior to the June 1, 1991, effective date for revised Section 74.1232(d)), for major
modification of these two translators, it did not request a waiver of Section 74.1232(d) of the
rules. As noted, contrary to Peninsula’s response in its Consolidated Opposition, " the transmittal
letters filed with the 1991 applications made no specific mention of any rules and policies in the
Report and Order adopting the revised translator rules, but rather requested a waiver of the then
existing freeze on the processing of certain translator applications.'” Regarding the ownership
restrictions, the letters cannot be construed as meeting the requirement that applicants plead with
particularity the facts and circumstances which warrant waiver. See Rio Grande Family Radio
Fellowship, Inc. v. FCC, 406 F.2d 664, 666 (D.C. Cir. 1968)." Nonetheless, in light of the fact,
that the staff granted the modification applications without requiring Peninsula to submit a
showing that it was in compliance with the revised Section 74.1232(d) and in light of the fact that
the staff subsequently sua sponte waived that rule for Peninsula under similar circumstances, see
infra, we conclude that Peninsula could have reasonably, albeit mistakenly, believed that the staff
had implicitly waived the provisions of revised Section 74.1232(d) for these stations.

We reach this same conclusion regarding Station K285EF, Kenai. The construction permit
application for this new station was also filed on May 13, 1991, and, as with the two translators
discussed above that were the subject of major modification applications filed that same day, the
cover letter for this new station application requested a waiver only of the then existing freeze
on the filing of new and major change applications. As with these modification applications, this
new station application did not indicate that this was a non fill-in translator for which a waiver
of revised Section 74.1232(d) was necessary. Nonetheless, the new permit was granted on
September 9, 1991, without any reference to revised Section 74.1232(d).

The circumstances are different for the remaining two non fill-in translators -- K272DG and
K285EG, Seward. The initial construction permit applications for these two translators were filed
the same day as the K285EF, Kenai application discussed in the previous paragraph, and
contained the identical request for waiver only of the filing freeze with no reference to
compliance with or waiver of revised Section 74.1232(d). However, in the case of these two
translators, the staff determined that they were indeed non fill-in translators for which a waiver
of Section 74.1232(d) was necessary, and the staff, sua sponte, waived the rule in its February
18, 1992, letter ruling.

'* Peninsula asserted in its Opposition pleading that “The transmittal letter accompanying each of the aforesaid
applications specifically requested a waiver of the Commission's rules and policies, including those recently adopted
in the Report & Order, based on the Commission's "Alaska Exception” established under Wrangell Radio Group,
supra.” See footnote 9, supra.

15 See footnote 9, supra.

'* In response 10 the question on the then-existing version of the application form as to whether the translator
was commonly owned with the primary station (Section IV, Question 3), Peninsula provided an exhibit (A-6 in the
case of K283AB) stating in its entirety as follows: "Peninsula Communications, Inc. is both the licensee of the
station to be rebroadcast (KWVV-FM) and the applicant.”
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Prospective Waijver of Section 74.1232(d). Next, we must determine whether it is appropriate
now to grant a waiver of Section 74.1232(d) of the rules to allow Peninsula to own the seven

translators for which this rule was not previously waived and to continue in effect the wajvers
that were previously granted sua sponfe concerning the two Seward stations, so that Peninsula
can continue to own those stations. With respect to the latter, we note that because public interest
considerations change over the years, what may have been relevant considerations in the past,
when an original authorization was granted, may no longer be controlling. Cf American
Broadcasting Cos., Inc.,35 FCC 2d 1. 12, (1972). aff"d per curiam, American Broadcasting Cos.,
Inc. v. FCC, No. 72-1612 (D.C. Cir.. Dec. 27, 1972), cert. denied, 412 U.S. 939 (1973). Indeed.
‘the translator rules themselves, both before the 1990 revision of the rules and after, provide that
where circumstances thought to justify a waiver of Section 74.1232(d) change, a waiver of that
rule may be rescinded. Specifically, Section 74.1232(h) (formerly Section 74.1232(g)) of the
Commission’s rules provides that any translator authorization previously granted pursuant to
Section 74.1232(d) can be terminated with 60 days notice "where the circumstances in the
community or area served are so altered as to have prohibited grant of the application had such
circumstances existed at the time of its filing.” Thus even in the case of the two Seward
translators where a waiver of revised Section 74.1232(d) was granted, the occasion of the renewal
of these two stations’ licenses is an appropriate time to reexamine the appropriateness of such a
waiver for the future.

In determining whether waivers of Section 74.1232(d) should be granted for the nine non fiil-in
translators here at issue, we must make a determination whether the public interest would best
be served by grant of such waivers, in light of the standards set forth when the Commission
modified its translator rules. In doing so the staff is guided by the strong and unequivocal
pronouncements in the Commission’s Report and Order adopting the new rules that permanent
waivers of the FM translator ownership restrictions would undermine its stated policy in imposing
new FM translator eligibility rules. The Commission determined that, "the most appropriate and
efficient means of providing additional FM service nationwide is by creating opportunities for
the establishment and development of full-service FM stations. We believe that a modification
of our rules to permit the expansion of FM service through the use of translators would be
inconsistent with our basic FM allotment scheme.” Report and Order, supra, 5 FCC Red at 7215.
In this regard the Commission stated that:

in situations where a licensee establishes that [full-time aural] service is indeed
unavailable, we will be favorably disposed toward requests for waivers of this rule

to address these unique circumstances. Within the context of this proceeding, we

will define a "white area” as any area outside the coverage contour of any full- :
time aural service. We emphasize that in order for commercial primary stations

to own translators in such areas. the Commission will require a showing of a lack

of service in accordance with the "white area™ definition given above.

Report and Order, 5 FCC Red at 7216.

As noted above, the Commission afforded existing FM translator operators three years to come
into compliance with the new ownership and support rules, that is, until June 1, 1994. Thereafter,
non fill-in FM translator stations had to be owned by independent parties.




On reconsideration, the Commission affirmed that "an indefinite grandfathering period wouid
undermine the effectiveness of the new rules in returning the FM translator service to its original
secondary role." Reconsideration Order, supra, 8 FCC Red at 5100, Of particular relevance
here, the Commission expressly rejected the contention that waiver of the ownership restrictions
could be based either on the provision of a second service to “gray” areas or the provision of an

gggiﬁgnal service to an "underserved” area. See Reconsideration Order, supra, 8 FCC Red at

Under these circumstances, neither continuation of the ownership waivers previously granted to
Peninsula’s two Seward translators, nor a grant of waivers in the first instance to the seven other
translators, is warranted."” We acknowledge that "special treatment” has sometimes been accorded
FM translators located in Alaska, including occasional waivers of the ownership provisions such
as those sua sponte granted for the two Seward stations.” However, considering the policy basis
underlying the new rule, the waiver standards enunciated in the proceeding adopting the rule, and
the lack of any language in the Report and Order indicating that a special exception should be
made for Alaska translators, we cannot conclude that such exception is warranted.'® As a result,
Peninsula must come into compliance with the revised ownership and support provisions of our
rules. We will not, however, impose a monetary forfeiture on Peninsula or take adverse action
against Peninsula’s renewal applications at this time. As demonstrated above, treatment of
Peninsula’s various translator applications has not been entirely consistent, nor the reasons
underlying various actions explicitly stated. Under those circumstances, we do not believe a fine
or immediate adverse action against the renewal applications would be equitable.

Although we are directing Peninsula to divest itself of its ownership interests in all non fill-in
transtators, the result need not be the termination of service provided by these licensed translator
stations. Citizens groups, governmental entities, or other bona fide, unconnected parties are
allowed to purchase Peninsuia's translators. However, such buyers cannot have any interest in
or connection with Peninsula and the new owner must be free (1) to change the primary station
it is rebroadcasting at any time, without fear of reprisal, {2) to assign the license to another bona

" Cf. Kevin C. Boyle, Esq., 11 FCC Red. 2348 (Audio Services Div, MMB, 1996), where the Audio Services
Division recently denied a request for waiver of Section 74.1232(d) for four existing translator stations providing
service to non fill-in areas. Additionally, the current situation parallels that before the Commission in American
Broadcasting Cos., Inc., supra, 35 FCC 24 1, 12. There, as in the instant case, new full service stations had filed
petitions to deny the renewals of existing authorized operations, these full service stations were capable of meeting
the needs and interests of their communities more effectively, and denying the renewals would further a Commissign
policy (in the present case, that of encouraging the use of full service FM stations to meet the needs of the affected
communities instead of FM translator stations).

'* Indeed, an earlier letter in this proceeding reflected that practice. See Letter from the Acting Chief, Audio
Services Division, to Peninsula Communications, Inc., dated March 4, 1996.

1* The portion of the Report and Order which Peninsula cites in support of its assertion that “special treatment”
should be accorded Alaskan broadcast stations, referred only to waiver of the Commission’s technical rules, i.e, those
goveming program origination, alternative signal delivery, and cross-service translating. Report and Order, supra,
5 FCC Rcd at 7245, n.59. There is no discussion of waiving any of the Commission’s ownership rules, other than
to allow for service to white areas, Moreover, the case upon which Peninsula places primary reliance, Wrangel,
supra, 75 FCC 2d 404, is inapposite, because it is concerned only with waiver of the signal delivery rule.
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fide purchaser, upon Commission approval, and (3) to terminate operation of these transiators,
upon proper notification to the Commission. See 47 C.F.R. § 74.1263. We will defer action on
Peninsula’s renewal of license applications for a period of 60 days from the date of this letter,
during which time Peninsula may file applications to assign the relevant licenses to unaffiliated
parties in compliance with sections 4.1232(d) and (c) of the rules. If the assignment applications
are granted, the license renewal applications will be granted conditioned upon consummation of
the assignments. If an application for any non-complying translator is not filed within this 60
day period, we will take appropriate action against the renewal application. .

Accordingly, for the reasons stated above, the Petitions to Deny filed by KSRM, Inc., King
Broadcasters, Inc., White Falcon Communications, Inc., and Cobb Communications, Inc. ARE
GRANTED to the extent indicated and denied in all other respects. It is further ordered that the
applications for renewal of the licenses for FM Translator stations K257DB, Anchor Point, Alaska
(BRFT-951124ZF); K265CK, Kachemak City, Alaska (BRFT-951124ZE); K272CN, Homer,
Alaska (BRFT-951124YW); K272DG, Seward, Alaska (BRFT-951124ZG); K274AB, Kodiak,
Alaska (BRFT-951124ZH); K283AB, Soldotna, Alaska {BRFT-951124YU); K285AA, Kodiak,
Alaska (BRFT-951124JZ); K285EF, Kenai, Alaska (BRFT-951124UT), K285EG, Seward, Alaska
(BRFT-951124ZK) ARE DEFERRED for a period of sixty (60) days from the date of this letter,
during which time Peninsula must file applications to assign the relevant licenses to unaffiliated
parties in compliance with Sectiorr 73.1232(d) of the rules. If the assignment applications are
granted, the license renewal applications will be granted conditioned upon consummation of the
‘assignments. If an assignment application for any non-complying translator is not filed within
this 60 day period, we will take appropriate action regarding the renewal application of that
station.

Sincerely, -
o %/%«z '
Linda Blair, Chief
Audio Services Division

Mass Media Bureau

cc: David TiHotson
Peter Gutmann
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